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Current Topics. 


Two Careers. 

WE have the melancholy duty of recording the termination, 
rather before their appointed time, of two outstanding careers 
during the past week. The career of HERBERT WILLIAM JELF, 
Master of the Supreme Court of Judicature, Chancery Division, 
since 1925 was typical of all that is best in English legal tradition. 
He was born in 1882, son of the late Sir Arthur Richard Jelf, 
a judge of the High Court. He was educated at Eton and 
Christ Church, Oxford, where he rowed for his college and his 
university. During the war he served afloat in the R.N.V.R. as 
a commissioned officer. Particularly interesting to readers of 
this journal is the fact that he commenced his legal career as 
a solicitor in the firm of Taylor, Hoare & Jelf, of Norfolk Street, 
Strand. WILLIAM TREVOR Watson, K.C., was a Bencher of 
Gray’s Inn, a member of the general council of the Bar and a 
high authority on the law of patents. He was born in 1886 and 
educated at Kingsbridge Grammar School, Devon, and Merton 
College, Oxford. At that college he held the senior mathematical 
postmastership. He was called to the Bar in 1911 and he took 
silk in 1930. In 1936 and 1937 he was a member of the Com- 
mission on Trade Mark Law. He saw service in the last war as a 
captain in the R.A.F. Both of these well-known and well-loved 
figures will be sorely missed both professionally and privately. 


The Catering Wages Bill. 


THE thorough debate on the proposed amendment to cl. 1 
of the Catering Bill in the Committee stage in the Commons on 
25th March and the vote of 214 to 70 by which it was 
rejected, furnish indications both of the serious difficulties that 
will lie in the way of administering any control over such a 
heterogeneous trade when the Bill becomes law, and the strength 
of the popular will that it should become law. It was proposed 
to insert, by the amendment, ‘‘ except members of the family 
of the proprietor ’’ so that cl. 1 (2) would have read: ‘ The 
workers to whom this Act applies are all persons, except members 
of the family of the proprietor, employed in any undertaking...” 
The plea for the small family business was put forward both by 
Mr. Lorrus and Major GLUCKSTEIN on the basis that it was the 
life blood of the country and that it was exactly that type of 
enterprise which had spread and grown until it had given us some 
of the biggest businesses in the country. The strongest case made 
against the amendment by a private member was that by 
Mr. MANDER, who stressed the need to prevent unfair competition 
between one class of the catering community and another. The 
Minister put the matter on its proper footing when he said that 
it was difficult to draw the line as to who should and who should 
not come within the scope of the Bill. He thought that the right 
course in providing the dividing line was to adopt the fundamental 
principle adopted in workmen’s compensation and much other 
industrial legislation, i.e., is the person an employed person ? 
if he is a member of the family, said Mr. BEVIN, and there is no 
contract of service, he does not come within the Bill. The 
Solicitor-General said that his interpretation of the definition 
clause was first, that there had to be a worker, secondly, that the 
worker had to make an arrangement by way of trade, and thirdly, 
that the worker must make that arrangement by way of trade 
with the persons carrying on the undertaking. Fourthly, he 
must work in pursuance of the undertaking. Fifthly, his work 
must be performed for the purposes of the undertaking. After 
further debate, Mr. BEVIN said that he was willing, with regard 
to private houses, to accept a properly worded amendment for 
the establishment of a register, after the Commission had held 
an inquiry into the question of scope in order to protect the public 
from any fear that the inspectorate would go too far in carrying 
out their duties. That went beyond the present trade board 
position, under which the Minister could draw up an arbitrary 
list which was unchallengeable. 


] 





Nurses’ Bill. 

THE main objects of the Nurses’ Bill, which reached its second 
reading in the Commons on 24th March, are, as stated in an 
explanatory note by the Ministry of Health, to safeguard the 
professional status of nurses and to protect the publie from 
unqualified persons who call themselves ‘‘ nurses.”’ It proposes 
that there be established (1) the grade of ‘ assistant nurse ”’ 
(for whom hitherto there has been no accepted definition) to 
be given a recognised status and placed on a roll under the 
control of the General Nursing Council ; (2) employment agencies 
for the supply of nurses, commonly known as ‘‘ Nurses’ 
Co-operations,’’ to be controlled by a system of licensing and 
inspection ; and that the use of the title ‘‘ nurse’? should be 
restricted to registered nurses and enrolled assistant nurses with 
certain exceptions. The Bill provides for the formation of a 
Roll of Assistant Nurses to be kept by the General Nursing 
Council. The council will make rules, as they do for State- 
registered nurses. These rules will prescribe the training required 
for an assistant nurse, the duration of the training, and the 
institutions at which it may be given, the conduct of examinations, 
and the conditions of removal of an assistant nurse from the roll. 
As a transitional step, provision is to be made for the admission 
to the roll—within two years of the making of the rules—of 
persons who are at present in bona fide nursing practice. There 
will be no examination in these cases, but enrolment will be 
subject to evidence of good character and satisfactory knowledge 
and experience of nursing. The Bill provides for the formation 
of a committee of the General Nursing Council on which assistant 
nurses will be represented. This committee will be empowered 
to decide questions of removal from or restoration to the roll, 
and will report to the council on other questions wholly or mainly 
affecting assistant nurses. The Bill prohibits a nursing agency 
from supplying persons other than registered nurses, enrolled 
assistant nurses, certified midwives and other classes, to be 
prescribed by the Minister, and provides for licensing and 
inspection by the county or county borough council. Licences 
may be refused or revoked. The Bill also proposes that an 
agency supplying a nurse, midwife or other person must provide a 
statement in writing of the qualifications of the person supplied ; 
and that the agencies must be carried on under the supervision 
of a doctor or State-registered nurse. Penalties are laid down 
for breaches of these provisions, up to a fine of £100 or three 
months’ imprisonment, or both. The Bill also provides that, 
as from such date as the Minister may by order direct, any person 
not a State-registered nurse or an enrolled assistant nurse who 
‘takes or uses the name or title of nurse, either alone or in 
combination with any other words or letters,’’ shall be liable on 
summary conviction to a fine up to £10, or in the case of a second 
or subsequent offence, up to £50. This clause is designed to 
protect the nursing profession and the public from women with 
little or no training who call themselves ‘ nurses”? and take 
employment as such. <A specific exception from the restriction 
is made in favour of children’s nurses, and the Minister will have 
power to make other exceptions to this rule. The Bill also 
empowers the General Nursing Council to make rules governing 
the training and qualifications of ‘ Sister Tutors ’? employed for 
the training of student nurses. 


Allied Forces and the Defence Regulations. 

THE presence of allied forces of many nationalities in this 
country has necessitated the application of new laws to deal with 
the new problems that their presence creates. The Allied Forces 
Act and the Maritime Courts Act are extreme examples of the 
important powers that it has been necessary to confer upon the 
allied authorities in this country. Allied governments now 
exercise jurisdiction of a wide character over their subjects in 
British territory, and there is no one who now criticises this state 
of affairs or fails to realise its necessity. Other problems arising 
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out of powers conferred on allied forces in this country were dealt 
with by Mr. Pritt in the Commons on 25th March, when he 
moved a prayer that the Order in Council dated 16th December, 
1942, amending regs. 6A, 454A, 56AB, 60AC, 62 and 70 of and 
adding regs 47p, 6ODAA and 104A to the Defence (General) 
Regulations, 1939, be annulled. In fact. Mr. Prirr said, he was 
interested in reg. 1044 only, but by the present procedure he had 
to pray against all the regulations. It was fair to say, stated the 
speaker, that it took about eight hours to discover what the 
effect of the regulation was. The broad general effect was that 
there was a large number of powers contained in the Defence 
(General) Regulations empowering constables, Secretaries of State, 
soldiers and sailors and so on to do things which had to be done 
in war-time, from shooting a person to entering on a piece of land 
without the landlord’s permission. Regulation 1044 conferred a 
measure of those rights and powers on various groups and officials 
of allied powers or associated authorities. Mr. Pritr gave a 
number of examples of executive acts and invasion of private 
rights which he said were necessary in war-time, and added that 
if complaint was made of a wrong exercise of power by a member 
of H.M. Forces, the Secretary of State for War could be asked 


about it, could accept responsibility and make restitution if 


necessary, but this could not be done in the case of an act by 
armed forces of any other power. Among the interesting 
examples given by Mr. PRITT was the power to sentence to death 
for ** forcing a military strongpoint ’’ when driving past a military 
* traffic cop’? and the power to arrest and detain on suspicion 
under reg. ISp. With regard to the powers of arrest, Mr. PEAKE 
said that a specific order by one of His Majesty’s Secretaries of 
State would be required under para. 4 of the regulation before 
they could be exercised. In reply to the charge that no Minister 
was directly responsible, Mr. PEAKE said that at any rate the 
Foreign Secretary would be the appropriate Minister to whom 
questions should be put, and that if grave abuse did occur the 
Foreign Secretary would take the matter up through the usual 
diplomatic channels. Mr. PEAKE said that all the points raised 
by Mr. Prirr would receive close examination in the departments 
concerned. In view of this undertaking the motion was by leave 
withdrawn. The constitutional issue raised by the prayer is of 
vital importance, especially in war-time, when the powers of the 
executive are multiplied, and it is good to know that Parliament 
can always guard against an undue exercise of these powers and 
prevent their being granted in cases where they are not subject 
to Parliamentary supervision. 


Compensation for Requisitioning. 
AN interesting point arising out of the application of s. 2 (1) (d) 
of the Compensation (Defence) Act, 1939, was dealt with in a 


speech by Mr. SUMMERS on the motion for the adjournment of 


the House of Commons on 25th March. The question arose as to 
the interpretation of the words ‘‘ expenses reasonably incurred 

for the purpose of complying with any directions . . . in 
connection with the taking possession of the land.’ The member 
said that where the firm was operating when taken over, it might 
have the cost of removal and re-erection of the plant paid for, 
but if it elected to do so, it was precluded from claiming the cost 
of re-erection on the original site after the war. A firm, however, 
which did not wish to continue operations during the war could 
claim the cost of re-erection after the war. Where a factory was 
dispersed to avoid bombing or for similar reasons, the cost of 
removal and erection of plant on the new site is divided between 
the government and the firm, which was not precluded from 
claiming payment in respect of homecoming. He said that the 
government was adopting an unreasonable attitude by saying 
that they would pay for the first re-erection of plant provided 
that no claim would be made for the second. After some debate, 
the Financial Secretary to the Treasury replied that a firm which 
re-erected its machinery on an alternative site and continued to 
manufacture in those premises and could carry on its business 
Was in a somewhat more fortunate position than firms which for 
many reasons were put out of business altogether and were 
obliged to close down. With regard to re-erection on the original 
site of machinery erected on an alternative site in compliance 
with an order, it was the practice of the requisitioning authority 
when they agreed to a claim for expenses to ask the claimant to 
agree then and there that the payment was in full and final 
settlement of all his claims. He agreed that it would not be 
unreasonable for a claimant to say at that point that he accepted 
it as a settlement of the expenses which had been incurred up to 
date, but that he reserved the right to submit claims for future 
expenses. The requisitioning department would then no doubt 
say that they noted the claim that had been reserved, but they 
would not be taken as admitting then and there that any claim 
would lie. He said that he would see that the requisitioning 
department were informed of the discussion and of the way in 
which they should act in circumstances of that kind. The 
motion was then by leave withdrawn. Those who are con- 
cerned in practice with the advising of claimants for 
compensation will be grateful for these words of guidance 
from an authoritative source. 





Paper Restrictions. 

THESE columns have in the recent past contained many 
reminders to solicitors of their duties as users and savers of paper. 
and both the courts and The Law Society have from time to 
time given instructions and advice on the subject. The-Ministry 
of Supply recently issued a new Control of Paper Order, which 
came into force on 22nd March, which will affect solicitors, 
among other classes of the community, in their use of paper. 
Most cheques are now limited to a size of 6 ins. by 3 ins., and there 
is also a new requirement as to the type of paper which may be 
used. Headed letter paper for trade, commercial or professiona|! 
use may not exceed 57 square inches in size or exceed the substance 
limited by the order. Dividend warrants and tax deduction forms 
are not to exceed 21 square inches separately or 42 square inches 
together. There is an exception to these limits in the case of 
cheques, headed letter paper and dividend warrants for export. 
It is suggested that the maximum should not be regarded as the 
only possible size, and smaller sizes should be used whereve: 
possible. For ordinary use, 40 square inches is suggested as a 
reasonable size for notepaper. Another recommendation which 
will not fall on deaf ears so far as solicitors are concerned is that 
both sides of the paper be used, for they are by now accustomed 
to briefs and bundles of correspondence which are typed on both 
sides. In the case of company reports and accounts, notice of a 
general meeting of a company and the record of any speech to be 
delivered at such meeting, the maximum aggregate amount of 
paper which may be used is 120 square inches, including any 
envelope used for the dispatch of these documents. The size 
may be increased to 180 square inches when summarised or 
consolidated accounts are distributed. No new directory may 
be produced, and the reprinting of a directory is forbidden, except 
where it has already been printed since 3lst August, 1959. 
Solicitors and all other sections of the community by now fully 
realise the destination of the paper that is saved, and should be 
not only content but enthusiastic in saving it. 


Substituted Service and Poor Persons’ Petitions. 

IN view of the difficulty and expense resulting from the 
requirement that in substituted service of petitions in matrimonial 
cases advertisements must appear in two newspapers, the Council 
of The Law Society, according to the current number of The Law 
Society's Gazette, has made representations to the President of 
the Probate, Divorce and Admiralty Division with regard to 
poor persons’ suits. As a result, the President has stated that he 
is prepared, as a war-time measure, to sanction one advertisement 
only in poor persons’ cases, provided (a) that the newspaper in 
question is that which, regardless of cost, is most likely to attract 
the attention of the party concerned, or his relatives or friends; 
and (b) that to the abbreviated abstract of notice at present in 
use the following note is added immediately above the signature 
of the registrar: ‘* Note.—lIt is requested that attention may be 
drawn to this notice by anyone knowing the whereabouts of the 
person to whom it is addressed.” 


Recent Decisions. 

In Halcyon Steamship Company, Ltd. v. Continental Grain 
Company, on 22nd March (The Times, 23rd March), the Court of 
Appeal (THE MASTER OF THE ROLLS, MACKINNON and GODDARD. 
L.JJ.) held that where a charter-party provided for one rate of 
hire if the chartered steamer was trading to neutral ports and a 
higher rate if to belligerent ports, the proper course was to regard 
the commercial purpose of the voyage as a whole, and not merely 
the de facto destination at a particular moment, and therefore 
a vessel taking a cargo to a neutral port with instructions to call 
at a belligerent port for bunkers or orders would be trading to a 
neutral port although a belligerent port was its first port of call. 

In In re Anglo-International Bank, Ltd., on 22nd March (The 
Times, 23rd March), BENNETT, J., stood over a_ petition to 
sanction a special resolution for the reduction of a company’s 
capital by returning capital in excess of the wants of the company 
where the articles provided that notices sent by post should be 
deemed to have been duly served when actually put in the post. 
and no notices were put in the post for ninety-nine shareholders 
who had addresses in enemy territory. His lordship held that 
he was bound by s. 117 (2) and (6) of the Companies Act, 1929, 
to hold that the special resolution had not been properly passed. 

In Emery and Others v. Sage, on 23rd March (The Times, 
24th March), the Divisional Court (CHARLES and TUCKER, JJ.. 
held that the metropolitan police magistrate sitting at Marylebone 
was right in holding that the question whether eight members of 
the organisation known as ‘“ Jehovah’s Witnesses’? and the 
International Bible Association were or were not regular ministers 
of a religious denomination was irrelevant to the question whether 
they were liable for service under the National Service (Armed 
Forces) Acts, because they had of their own choice registered as 
conscientious objectors and brought themselves within the 
ambit of the Acts, and all that the magistrate had to consider 
was whether the appellants had failed to do what they were 
ordered to do. 
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Coal Act Compensation. 
Mortgaged Holdings. 


REFERENCE was made in a recent article to the principles 
applicable to the allocation between tenants for life and remainder- 
men of the compensation payable under the Coal Act, 1938. 
Although the principles which apply to the case where holdings 
are mortgaged are not of so complex a character as those, it 
seems apposite to make a study of them, since they may appear, 
at first sight, to be of a somewhat unusual character. 

Section 7 (8) of the Coal Act, 1938, provides that the sum or 
sums to be paid in respect of any holding shall be a debt due from 
the Coal Commission to the person entitled, in accordance with 
the provisions of Sched. III to the Act, to the compensation for 
the holding payable on the vesting date (i.e., Ist July, 1942). 
The mode of ascertainment of the person entitled is set out in 
para. 18 of Sched. III, while the provisions with regard to disposal 
of compensation as between beneficial interests are to be found 
in para. 21 of that Schedule. Both paragraphs contain provisions 
dealing with the case when the property is in mortgage. 

Where the property was, at the valuation date (i.e., Ist January, 
1939), subject to a mortgage not capable of being overreached by 
a conveyance to a purchaser of all acquired interests comprised 
in the holding, by one or other of the conveying parties specified 
in sub-heads (i) to (v) of para. 18 (a) of Sched. III to the Act, 
then, if the mortgage has been discharged before the date on 
which a payment of compensation is made, the person entitled 
to the compensation is the person who could have given a valid 
discharge for the purchase-money arising on such a sale as is 
above mentioned if paid at the date on which the payment of 
the compensation is made (Coal Act, 1938, Sched. III, para. 18 (a) 
and (b)). 

Sub-heads (i) to (v) of para. 18 (a) of Sched. IIT relate to cases 
in which a conveyance could have been made either by or by the 
direction of one person (including a company—Interpretation 
Act, 1889, s. 19) solely entitled to the whole beneficial interest in 
the holding, or by conveying parties under the powers of the 
Settled Land Act, 1925, or under additional powers of the settle- 
ment, or by trustees for sale or personal representatives, or by 
virtue of other statutory powers. 

If, however, the mortgage is still subsisting at the date on 
which the payment of compensation is made and the mortgagee 
or a receiver appointed by him was not in possession at the 
valuation date or in receipt of the income of the mortgaged 
premises, the Commission may serve a notice in writing on the 
mortgagee that they propose to pay the compensation money in 
respect of tue holding to the person or persons .who, under 
para. 18 (a) of Sched. IIIT, would have been entitled to the com- 
pensation but for the subsistence on the valuation date of the 
mortgage in question (para. 18 (6) (i)). The mortgagee then has 
one month within which to give notice in writing to the Com- 
mission that he objects to their so acting, and if he does give 
notice of objection the mortgagee is to be treated as the person 
entitled (para. 18 (b) (ii)). The Commission’s power to serve 
notice on the mortgagee is discretionary, and if they do not 
exercise this discretion the person entitled is the mortgagee. 

‘* Mortgage ”’ is defined by s. 44 (1) of the Act as including any 
charge or lien on any property for securing money or money’s 
worth, which is a precisely similar definition to that contained 
in the Law of Property Act, 1925, s. 205 (1) (xvi). 

A debenture or a series of debentures taking effect as a specific 
charge on the property in question constitutes a mortgage within 
this definition, and accordingly the trustees for the debenture- 
holders of a company, in a case in which the company’s registered 
holding of acquired interests in coal is specifically charged in 
favour of the trustees for securing moneys payable to the 
debenture-holders, are the mortgagees to whom notice may be 
served under para. 18 (6). On the other hand, where the trustees 
of the debenture-holders have a mere floating charge, which 
retains its floating character until either the court or a debenture- 
holder appoints a receiver or the commencement of winding-up 
proceedings (In re Florence Land & Public Works Co., ex parte 
Moor (1878), 10 Ch. D. 530, 541), this does not operate as a 
mortgage unless and until the floating charge becomes crystallised 
(In re Crompton & Co., Ltd.; Player v. Crompton & Co., Ltd. 
1914] 1 Ch. 954). Therefore unless, in the case of a floating 
charge, it had become crystallised by the valuation date (lst 
January, 1939), it would not be a mortgage for the purposes of 
para. 18 (b), and a company in whom the whole beneficial interest 
comprised in the holding was vested, in the circumstances to 
which para. 18 (a) refers, would be the person entitled, notwith- 
standing the uncrystallised floating charge. 

It is material to consider what the position would be if a 
floating charge became crystallised after the valuation date. 
In that case, even if the holding could at the valuation date have 
been sold and conveyed to a purchaser by one or other of the 
persons mentioned in sub-heads (i) to (v) of para. 18 (a) in such 
a manner as to bind or overreach all acquired interests, neverthe- 
less payment could not be made to those persons because, on the 
date “in question ’’ mentioned at the end of para. 18 (a) (i.e., 
the date of payment of the compensation) those persons would 


be no longer in a position to give a valid discharge for the purchase- 
money arising on such a sale as is therein mentioned. In that 
case, therefore, para. 18 (a) would not apply; nor would para. 18 (}), 
because there was no mortgage within the meaning of the Act as 
at the valuation date. A similar position would arise where there 
was no mortgage on the valuation date, but one has been created 
since, but before the compensation is paid. Nevertheless, it 
would seem that the Commission would be entitled to pay the 
compensation in such a manner as might be authorised by the 
joint authority of all parties interested or to the person who, 
apart from the provisions of para. 18 (a), could give a valid dis- 
charge for the compensation money. Although para. 18 (e) 
enables the Commission, in any other case than one falling 
within the provisions of para. 18 (a) or (6), or even in such a case 
as that if they consider it expedient in order to avoid expense or 
delay or for any special reason, either to pay the compensation 
money into court or to trustees appointed by the Commission, 
vet that power is merely discretionary and does not appear to 
debar the Commission from paying compensation, in cases not 
falling within para. 18 (a) or (b), in such a way as, having regard 
to the particular circumstances of the case, would enable them 
to obtain a valid discharge therefor. 

It is to be observed that, whether paid to the mortgagor or to 
the mortgagee, the compensation, in so far as it is attributable 
to a mortgaged interest, is to be held and disposed of in like 
manner as if it had been money arising under a power of sale 
conferred by the mortgage (para. 21 (3)). This provision, unlike 
para. 18 (6), is not limited to mortgages subsisting on the valuation 
date and would seem to extend to mortgages subsisting: at the 
date of payment of the compensation, though created after 
the valuation date. Money arising under a power of sale conferred 
by a mortgage is, of course, receivable by the mortgagee, and 
when the compensation money is received by him it must be 
applied in, or towards, the discharge of the mortgage money, 
interests and costs, the residue being payable to the person 
entitled to the mortgaged property or authorised to give receipts 
for the proceeds of sale thereof (Law of Property Act, 1925, s. 105). 
Where the compensation is paid to the mortgagor, the same 
principles would appear to apply, notwithstanding that the 
mortgagee has not objected to payment being made to the 
mortgagor. 

There are circumstances in which, even though there was a 
subsisting mortgage on the valuation date, the provisions of 
para. 18 are to have effect as if the premises had not been subject 
to that mortgage. These circumstances arise where application 
was duly made before the vesting date (Ist July, 1942) for the 
grant of a lease under s. 18 of the Act by a person who, immedi- 
ately before that date, was beneficially entitled (whether or 
not subject to a mortgage) to the entire fee simple in coal or a 
mine of coal and was then carrying on the business of coal mining. 
Provided that such a person has complied with the requirements 
of the Third Schedule to the Coal Act as to registration and 
claiming compensation, and with the provisions of that Schedule 
that impose any duty upon him in connection with valuation, 
he is entitled to have a lease granted to him by the Coal Com- 
mission of the coal and mines of coal specified in his application, 
on the terms mentioned in s. 13 (2) of the Act. In such a case, 
where the premises to be demised were, at the date of the applica- 
tion, subject to a mortgage otherwise than by way of floating 
charge, it is the duty of the Commission under para. 2 (L) of 
Sched. V to the Act, to give notice in writing to the mortgagee 
of the application. Thereupon, or at any time before the com- 
pensation in respect of the premises is paid, the mortgagee may 
give notice in writing to the Commission that he elects to have, 
in lieu of any interest in such compensation, a charge upon the 
interest of the lessee under the lease so to be granted. By 
para. 2 (2) of that Schedule, where the mortgagee so elects, the 
person entitled is to be ascertained as if the premises had not been 
subject to that mortgage. 

The somewhat complicated statutory provisions mentioned 
above, regarding the payment of compensation in the case of 
mortgaged premises, may be summarised in the following way. 

The Coal Commission may make payment to a mortgagee in 
the ordinary way, but they can, if they choose, pay to the 
mortgagor if, apart from the mortgage, he would have been 
a person entitled under para. 18S (a) of Sched. III, and the 
mortgagee has not objected within one month after the receipt 
of notice by the Commission of their proposal to do so. Further, 
the compensation is payable as if the premises had not been 
subject to a mortgage where the mortgagee, having received 
notice that application has been made by a working proprietor 
for a lease under s. 13 of the Act, elects, before the compensation 
is paid, to have a charge on the interest of the lessee under that 
lease when granted. Whoever receives the compensation 
money for a holding subject to a mortgage must hold and dispose 
of it as if it had been money arising under a power of sale conferred 
by the mortgage. The references in this summarised statement 
to a mortgagee do not include references to a trustee for debenture- 
holders under an uncrystallised floating charge. 


Mr. ALAN M. MILN, solicitor, of Chester, has been appointed Under-Sheriff 
of that city. Mr. Miln was admitted in 1925. 
* 
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A Conveyancer’s Diary. 


War Damage: Effect of Disclaimer. 


Ky s. $8 (2) of the Landlord and Tenant (War Damage) Act, 1939, 
it is provided that ‘* As from the date when the notice of dis- 
claimer was served (a) the lease disclaimed shall be deemed to 
have been surrendered.” There is nothing peculiar about a 
surrender under this provision, which has the normal effects of a 
surrender; thus, Meye v. Electric Transmission, Ltd. {1942] 
Ch. 290, where the lessee remained in occupation of the disclaimed 
premises, was treated as an ordinary case of holding over after the 
determination of a term. I shall discuss this week the effect of 
s. 8 (2) from the point of view of the title to the freehold. The 
point is this: suppose that a lessor receives a disclaimer, and 
no notice to avoid disclaimer. He later wishes to sell 
the fee simple in possession. How is he going to be able, if 
challenged, to show that he has in fact such an estate in 
possession ¥ Obviously, the most satisfactory way would be to 
have with the other title deeds the disclaimed lease, together with 
the notice of disclaimer, and, if the maker of the latter is not the 
original lessee, there should be a chain of assignments connecting 
the two of them. That is the ideal; but it will not by any means 
always be attainable in practice, as leasehold titles, especially 
old ones, are often not in a very satisfactory state. But the 
main question of law which has to be faced is whether, in a 
perfectly simple case where the disclaimer is made in respect of 
everything comprised in the lease, the lessor is entitled to demand 
delivery to him of the actual lease. There is, of course, no direct 
authority on this point. 

I take it that it is clear that an ordinary surrender is a tran- 
saction in the nature of a sale since the substance of the matter 
is that the lessee transfers the leasehold interest to the lessor so 
that it merges with the fee simple and is thereby extinguished. 
The lessee is in the position of a vendor, whether the transaction 
is one for his relief or is entered into because the lessor is desirous 
of resuming possession. That being so, the lessee has to show his 
title to the term before he surrenders it. That will involve 
producing the lease, or accounting for its absence, and proving 
the chain of assignments which connects the surrenderor with 
the original lessee. These processes are by no means a formality, 
as one quite often finds persons in possession of realty and paying 
the full rent secured by a lease, often an old one, who are actually 
not lessees at all but sub-lessees. For example, | saw a case not 
very long ago where there was the gravest doubt whether a person, 
Whose tithe was derived from a sale by a mortgagee by sub-demise, 
had got the actual term or was only an assignee of the mortgagce’s 
sub-term. Where a person in possession purports to surrender 
the lease, but in fact has only a sub-lease, | suppose that the 
instrument would operate as an assignment of his sub-lease. 
But it would leave the head-term outstanding. Obviously, 
on an ordinary surrender, all those questions of title will be gone 
into fully just as they are on a sale: both parties will have their 
advisers and the transaction will fall through if there is something 
wrong with the title. On a disclaimer the position is not nearly 
so satisfactory. Disclaimer is a unilateral act: the tenant can 
serve a notice of disclaimer under s. 4 of the Act if the land is 
“unfit,” and certain consequences follow. Under s. 6 there is 
machinery for challenging the validity of the disclaimer on the 
ground that the premises are not ‘ unfit,’ the proceedings being 
in the county court. But there does not seem to be any provision 
in the Act for compelling a person who serves a notice of disclaimer 
to show that he is in fact the tenant of the person on whom he 
serves the notice, and so far as I can see, the only way of putting 
to the test the question whether the notice is valid, as being 
served by the right person and served on the right person, would 
be an action for a declaration in the High Court or the county 
court, according to the size of the premises. There is nothing 
like the ordinary conveyancing practice on a sale for testing these 
questions of title, and I have a strong idea that disclaimers are in 
practice treated a good deal too light-heartedly by their recipients. 
[I should be much interested to hear whether subscribers, on 
reflection, agree that such is in fact the case. In the early days, 
when ground leases were excluded from the Landlord and Tenant 
(War Damage) Act, [do not suppose that the matter was quite as 
serious as it now is, since that exclusion prevented the question 
arising at all in respect of a good many leases whose history had 
had time to become complicated. But that is no longer the case. 
I think that it is quite clear that the advisers of a person who 
receives a notice of disclaimer ought to consider very seriously 
whether it has been given by and to the right parties. The 
giver must be the immediate lessee of the recipient and not the 
owner of some derivative interest. 

In considering this matter, the lessor’s advisors may well desire 
to call for the delivery of the lease to lessor. The question is 
whether they are entitled to do so. It is, [ think, common 
practice that on an ordinary surrender following an agreement to 
surrender, the lease would be handed over. But there is a rather 
peculiar case, Anight v. Williams [1901] 1 Ch. 256, which must 
be considered. In March, 1900, the plaintiff was reversioner of 
certain property of which the defendant held a lease expiring in 
March, 1901. In March, 1900, the plaintiff agreed to accept a 


serves 


surrender and to grant a new lease for twenty years. The new 
lease and counterpart were engrossed and executed, but the 
appointment for completion fell through because the plaintifi 
declined to deliver the new lease unless the defendant would 
hand over the old one. The defendant refused. What lay behind 
his refusal does not appear. The lessor brought an action for the 
specific performance of the contract to surrender the old lease 
and for the grant of the new one. The case came before Cozens- 
Hardy, J., who stated that the acceptance of a new lease operates 
as an implied surrender, by operation of law, of the old one. 
But such a surrender differs from a surrender by deed, since it is 
not absolute and is subject to an implied condition that the new 
lease is good. Otherwise the old one remains in force. He 
proceeded: ‘* That being so, I think the plaintiff is wrong in 
contending that he is in the position of an ordinary purchaser of 
a lease who can on completion demand the handing over of the 
lease and is at liberty to burn it if he sees fit. The lessee, not- 
withstanding a surrender by operation of law, retains an interest 
in the lease.’ The learned judge then cited two cases which 
establish that the lessor is not entitled to recover the lease 
where the term has been determined by re-entry, and con- 
cluded that the lessee was entitled to retain the old lease so as 
to be able to take advantage of it should the new lease prove 
to be invalid. 

Now, this decision is based on the conditional nature of a 
surrender arising by operation of law upon the acceptance of a 
new lease. Our question is whether, after a disclaimer under the 
Act, a lessee has any interest in the lease or whether the surrender 
is absolute. The surrender which a disclaimer works is, of course. 
‘by operation of law’ in a sense, since it occurs by virtue of 
s. 8 (2) of the Act. But I do not think that the ground of the 
decision in Anight v. Williams was merely that the surrender was 
one by operation of law, but that because it was a particular sort 
of surrender by operation of law the surrender was conditional. 
I do not think that a surrender under s. 8 (2) is conditional, and 
I cannot see what interest in the lease, or in the term created by 
it, continues to be vested in the lessee sufficient to make Knight 
v. Williams analogous. It is true that within a month of the 
service of a notice to disclaim the lessor may serve a notice to 
avoid disclaimer, and, if so, the notice to disclaim “ shall be of 
no effect ” (s. 11). But, with the qualification that within a very 
short limit of time a notice to disclaim can be entirely nullified 
by the act of the landlord, the notice and its effect are absolute. 
so that the tenant has no longer any interest in the land, actual 
or conditional. That is the position, under s. 8 (2), as from the 
moment of service of the notice of disclaimer. I cannot see here 
any parallel to Anight vy. Williams, and in my view lessors ought 
to demand delivery of disclaimed leases for the purpose of 
perfecting their own titles as estate owners in fee simple in 
possession, 

There will, of course, be cases where some property is disclaimed, 
and other property, comprised in the same lease, is not. These 
cases cannot be very common, since the power to disclaim is 
conferred by ss. 4 and 8 in respect of the lease, i.e., the whole of 
the property comprised in the lease. The question is whether 
the entirety, considered as a whole, is ‘* unfit,’ and not whether 
some isolated part is unfit. Provision is, of course, made for the 
severance of ** multiple leases ’’ under s. 15 in cases where the 
premises comprised in a single lease are really two separate 
tenements. But in suck cases the matter has to be gone into by 
the court, which will presumably decide what is to be done with 
the lease, and the order of the court will, in any case, be adequate 
to clear up matters of title. 

The only possible ground on which the lessee could claim to 
have some continuing interest which might entitle him to keep 
the lease would be that he will want to show a title to a share 
in any value payment under the War Damage Act. But I hardly 
think that could be described as an interest in the lease, since it 
is not an interest of any sort in the land. It is an interest in a 
sum of money payable under a statute to which sum the lessee 
can prove title by proving that he once had the lease. That can 
be met by an undertaking on the lessor’s part to produce the 
lease to the War Damage Commission, and lessors would be wise 
to give such undertakings so as to save disputes, though T am 
not at all sure that they are strictly bound to do so. 

Under the Control of Paper (No. 48) Order (S.R. & O., 1942, No. 1817), 
the distribution of certain types of advertising matter is prohibited unless 
a prior charge of not less than Id. is made. Many firms which were in the 
habit of distributing free advertising matter made wholly or mainly of 
paper or paper board, e.g., diaries and calendars, falling within the Schedule 
to the Location of Retail Businesses Order, may now require a licence 
under that Order before they may sell them. In order to save time and 
paper, a General Licence (S.R. & O., 1943, No. 424) has been issued, which 
permits firms to sell such articles at a price not exceeding Id. without 
the necessity of applying for an individual licence, provided that 
they distributed them free during the period Ist September, 1939, to 
3ist August, 1940. 

The restriction of the price at which such articles may be sold without 
applying for a licence to one penny is intended to ensure that they are 
being suppliel for advertising purposes, and not with the intention of 
carrying on a retail business in books or stationery. 
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Landlord and Tenant Notebook. 


Effect of Disclaimer in Bankruptcy. 
THE object of bankruptcy law may be said to be to enforce 
compromise. If in its unenviable task of protecting both 
creditors and debtors and third parties the Legislature often 
achieves a situation in which some people are unsatisfied and 
others dissatisfied, one can only say that the best has, perhaps, 
been made of a bad job. The changes in the law relating to 


disclaimer effected by the Bankruptey Act, 1883, s. 55 (now | 


substantially repeated by s. 54 of the 1914 Act), illustrate the 


difficulty and the method adopted; especially the concluding | 


words of subs. (2), dealing with the effect of disclaimer : — 
but shall not, except so far as is necessary for the purpose of 
releasing the bankrupt and his property and the trustee from 
liability, affect the rights or liabilities of any other person.” 
coupled with the vesting order provision in subs. (6). 

Not long after the 18883 Act had become law. Lindley, L.J., 
reviewed the effect of the provision in Re Finley, ex parte Cloth- 
workers’ Company (1888), 21 Q.B.D. 475 (C.A.), and this authority 


1 do not know whether the possible objection that a head lease 
might reserve no rent and might not contain a proviso for 
re-entry will be considered too fanciful. If I mention it, it is 
merely to suggest that while Lord Lindley’s reasoning was sound 
for all practical purposes, it would not follow from the possibilities 
of distress and ejectment that the underlease continues to exist. 
Incidentally, in quite ordinary cases the * rights and liabilities ” 
of an underlessee may differ substantially from those of the mesne 
lessee. 

The proposition that the underlease continues to exist either 
because nothing has determined it or because it is kept alive, 
impliedly, by the concluding words of subs. (2). appears to be 
sounder. Uthwatt, J., does not appear to have considered a 
later passage in Lord Lindley’s judgment. that referred to above, 
in which the learned lord justice said that if no vesting order 


| were made the sub-lease would be determined under subs. (6) : 


but I think the correct interpretation of this part of the judgment 
is that it is limited to cases in which a vesting order is sought 
but refused either by the court or by the person claiming under 


| the bankrupt. 


was recently applied by Uthwatt., J.. in Re Thompson and | 


Cottrell’s Contract (1943), 87 Son. J. 57. 

The facts of Re Finley were that a tenant sub-demised the 
premises by way of mortgage, and was adjudicated bankrupt 
some five years later ; the trustee, having obtained leave, executed 
a disclaimer, whereupon the landlords sought and obtained 
an order excluding the mortgagee under-tenant from all interest 
in and security upon the property, unless he elected to take and 
apply for a vesting order. 
made under subs. (6), which contains a vital proviso limited in 
scope to property “of a leasehold nature’? and to orders in 
favour of persons claiming under the bankrupt. Such orders 
must be made upon the terms of making that person subject 
to the same liabilities and obligations as the bankrupt was 
subject to under the lease at the date when the petition was 
filed (the 1914 Act added an alternative: “or, if the court 
thinks fit, subject only to the same liabilities and obligations 
as if the lease had been assigned to that person at that date” 

this enables him to get rid of his liability by assigning over— 
but the amendment is immaterial for present purposes); and 
the proviso goes on to enact that any mortgagee or underlessee 
who declines to accept a vesting order upon such terms shall 
be excluded from all interest in and security upon the property. 

The mortgagee sub-tenant appealed against the order obtained 
by the lessors. Argument centred round the question whether 
the statute gave a landlord a right to apply as a person interested ; 
it was held that it did, and the appeal was dismissed, but in 
arriving at this conclusion Lindley, L.J., examined the effect 
of the provisions of the section, new and old, with some care. 

Considering what was the position between lessor and sub- 
lessee, the learned lord justice pointed out that under the 1869 
Act. which contained the equivalent of subs. (2) but not that of 
subs. (6), this was not very satisfactory ; but his lordship did 
not consider the addition effected an improvement. By subs. (2), 
if the lessee’s trustee disclaimed, the rights and liabilities of lessor 
and sub-lessee were preserved (‘shall not. . . affect the rights 
or liabilities of any other person’). But this was now subject 
to the effect of a vesting order and, whether this was made 
on the application of sub-lessee or lessor, if made in favour of 
the sub-lessee it had to be subject to the covenants and conditions 
of the original lease. If the sub-lessee refused, he would be 
excluded from interest in the disclaimed property. If no vesting 
order were made, the lessor took the property freed from both 
lease and sub-lease—a result which Lindley, L.J., described as 
‘very startling.” 

Now in Re Thompson and Cottrell’s Contract the mesne lessee 
of certain premises was adjudicated a bankrupt, and the head 
lease disclaimed, in 1937. It looks as if the mesne lessor had a 
purely nominal reversion, and apparently neither the superior 
landlord nor the sub-lessee (whose rent was £5 a year) took any 
steps to obtain a vesting order. But in 1941 the latter entered 
into an agreement for the sale of the underlease for £440, title to 
begin with the underlease. With his completion statement he 
sent the notice of disclaimer received from the lessee’s trustees 
some four years earlier ; whereupon the purchaser, feeling perhaps 
like one who has agreed to buy minerals from a concessionaire of 
the Italian Government operating in Ethiopia, refused to proceed. 

However, the question was, as Uthwatt, J., put it, whether 
the interest which was agreed to be sold could be rationally 
described as an underlease, and this necessitated consideration 
of s. 54 of the 1914 Act. And his lordship held that the effect of 
the section was that a disclaimed lease had not disappeared for 
ever, but had ** some operation.” — In arriving at this conclusion 
the learned judge cited the following passage from Lord Lindley’s 


The application for this order was | 


And, from the point of view of the law dealt with in this 
** Notebook,” there is one matter on which I would have liked 
further information : granted and assuming that the underlease 
existed. who was underlessor ? 








To-day and Yesterday. 
LEGAL CALENDAR. 


March 29.—On the 29th March, 1782, John Hewet, a butcher, 
was hanged at Derby for poisoning his wife. With him suffered 
Rosamond Ollerenshaw, who had assisted in the crime at the 
instigation of Mrs. Elizabeth Beare, keeper of an inn. ** They 
walked to the tree in shrouds and died very penitent, confessing 
their guilt and that Hewet had criminal familiarity not only 


| with his fellow sufferer but her mistress, who was the principal 


promoter of this murder... Hewet said that he had been 
married to the deceased seven years. but in short time differing 
they parted, and that he, being persuaded by Beare, sent the 
poison to her by her servant.’”? The poison was contained in a 
pancake, which killed not only the women but also a pig which 
ate some of the remains. It is strange that at the next Derby 
Assizes in August Mrs. Beare was tried, not for murder, but for 
an attempted poisoning in similar circumstances and for abortion. 
Found guilty, she was sentenced to imprisonment and the pillory, 
in which the mob nearly killed her. 

March 30.—On the 30th March, 1753, *‘ at the Assizes for the 
County of Warwick, Miss Dorothy Smith charged with poisoning 
her aunt Mrs. Dorothy Martin, relict of the Reverend Mr. Martin 


| of Curdworth, near Coleshill, was acquitted. The gentlemen who 


opened the body deposed that by the appearance of her stomach 
and bowels Mrs. Martin died of poison, but no proof could be 
given of administering it. A point of law arising whether the 
girl who bought it being under nine vears of age, could be 
admitted as evidence was learnedly debated for above two hours 
and determined in the negative, and many persons of reputation 
appeared to testify for the prisoner’s good behaviour towards her 
aunt from her infancy.” ’ 

March 31.—On the 3lst March, 1831, Thomas Searle was tried 
at the Taunton Assizes for attempting to murder his twelve-year- 
old daughter Elizabeth. After hearing a sermon in the parish 
church at Thorn he had become convinced that he had committed 


' the sin against the Holy Ghost and was beyond the reach of 


| expressed the greatest horror for what he had done. 


forgiveness. For some months he brooded, and then onetday he 
took his child upstairs and asked her if she would wish to go to 
Heaven. When she replied that she would, he kissed her 
affectionately and then cut her throat, fortunately not fatally. 
This action brought him to his senses and he immediately 
Elizabeth 


| did not see him again till she was in court giving evidence, and 


judgment in Re Finley: ** Now their [head lessor’s and sub- | 


lessee’s] rights and liabilities are preserved by subs. (2), and, 
subject to the effect of a vesting order, whatever that may be 
the ‘that’ obviously refers to * effect’), the case will stand in 
this way: the sub-lessee, although freed from his covenants to 
his own immediate lessor, must perform the covenants of the 
original lease, or he will be liable to be distrained upon and to be 
ejected by the original lessor.” 


as soon as her eyes fell on him she burst into tears and fainted 
away. ‘Till his attempt on her life he had been a most fond 
husband and father and he was acquitted on the ground of 
insanity. 

April 1.—In 1689, Sir George Lockhart, Lord President of the 
Court of Session, was shot dead in the streets of Edinburgh. 
while returning home from the New Kirk one Sunday, by a 
disappointed litigant, Chiesley, of Dalry, who was caught red- 
handed. * The Ist April, a meeting of the States was called at 
nine of the clock anent the murtherer.””) They nominated the 
judges to try him and empowered the court ** to cause torture 
Dalry to know if any other was accessory to the murder . . . The 
court sat down as the States rose. The murtherer was brought 
in, who did not deny the fact and confessed that none was 
accessory. He got the boots and the thumekins. During the 
torture he confessed nothing.”” He was duly executed. His 
grievance was an order made by the Lord President awarding an 
aliment of 1,700 marks out of his estate in favour of his wife and 
ten children. 

April 2.—Captain John Donellan, who had held a com- 
mission in the 39th Regiment and seen active service in India, 
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sister of Sir Theodosius Boughton, baronet, of | 
was hanged at Warwick on the 2nd April, 
him by mixing a distillation of laurel leaves 
with his purging draught. Sir Theodosius was twenty years 
old, and had he come of age would have become entitled to 
£2,000 a year, the greater part of which. since he died a minor, 
descended to his sister. Donellan went to the place of execution 
in a mourning coach followed by a hearse and the sheriff's officers, 
in deep mourning. He often put out his head, desiring the 
prayers of the people. On the ladder he prayed for a long time, 
solemnly declaring his innocence. Then he let his handkerchief 
fall, as a signal to the hangman. 

April 3.—On the 3rd April, 1837, the Court of Cassation in 
Paris delivered a judgment which caused some interest in 
England. A French gentleman and an English lady had been 
married in Jersey, complying with all the formalities required 
there. The Royal Courts of Rennes and Nantes had upheld the 
validity of the marriage, but on appeal the decision was reversed 
on the ground that one of the parties was French and some of 
the requirements of French law had been omitted. 

April 4.—-Mr. Henry Steward, a broker of Bury St. Edmunds, 
had a maid called Elizabeth Burroughes, who fell into a violent 
fit of jealousy when he brought another servant to the house, 
Mary Booty. a young orphan girl. =A quarrel developed into a 
fight in the course of which he hit Elizabeth on the head with a 
hammer. Then he went out, leaving the girls together. That 


married the 
Lawton Hall. He 
1751, for murdering 


| and it was contended that the * 


night Mary was found dying in the street in front of the house | 


in circumstances which pointed to her having been thrown out 
of the garret window by Elizabeth, who was convicted at the 
next Assizes of murdering her. She was hanged on the 4th April, 
1766, declaring to the last that she was innocent. 


SPEAKER AND CHANCELLOR. 

A recent: correspondence in one of the 
on the three Speakers who had subsequently become Lord 
Chancellor : Sir Thomas More, Sir Thomas Audley, his unworthy 
successor in both offices, and Sir Richard Rich, his perjured 
betrayer—Lord Campbell describes him as ** hardly free from 
any vice except hypocrisy.” As Speaker of the Parliament 
of 1523, from which Wolsey, then Chancellor, set himself to 
extort an exorbitant subsidy for war with France, More made a 
real contribution to the development of constitutional govern- 
ment by his noble stand for the privileges of the House of 
Commons. After the King had approved his nomination he 
made a plea, bold for all its formal courtesy, for freedom of 
speech for the members: *‘ Therefore, most generous sovereign, 
considering that in your high court of Parliament is nothing 
treated but matter of weight and importance concerning your 
realm and your own royal estate, it could not fail to put to 
silence from the giving of their advice and counsel many of your 
discreet Commons, to the great hindrance of your common 
affairs, unless every one of your Commons were utterly dis- 
charged of all doubt and fear how anything that it should happen 
them to speak should happen of your Highness to be taken .. . 
It may therefore like your most abundant Grace to give all your 
Commons here assembled, your most gracious licence and pardon 
freely, without doubt of your displeasure, 
his conscience, and boldly .. . to declare his advice; and 
whatsoever happeneth any man to say, that it may like your 
noble majesty ... to take all in good part.” Later in the 
proceedings, when Wolsey tried to question the individual 
members on their resistance to the tax and they refused to 
answer, More declared that for them to reply could be ** neither 
expedient nor agreeable with the ancient liberty of the House,” 
and the Chancellor departed displeased. Till it was removed 
to a place of safety, a painting of this scene adorned the Houses 
of Parliament. In conclusion, this may serve as an occasion to 
express satisfaction that the unsightly boards which till lately 
masked the statute of More in Carey Street have now been 
removed, 


newspapers touched 





Obituary. 


Master H. W. JELF. 
Herbert: William Jelf, Master of the Supreme Court of 
Chancery Division, died on Wednesday, 24th March, 
aged sixty-one. An appreciation appears at p. 113 of this issue. 
Mr. W. TREVOR WATSON, K.C. 

Mr. William ‘Trevor Watson, K.C., a Bencher of Gray’s Inn 
and a member of the General Council of the Bar, died on 
Wednesday, 21th March, aged fifty-seven. An appreciation 
appears at p. 113 of this issue. 

Mr. S. F. ELLISON. 

Mr. Sidney Frederick Ellison, solicitor, of Messrs. Ellison & Co., 
solicitors, of Cambridge, died recently. He was admitted in 
1901, and had been Under-Sheriff for Huntingdonshire and 
Cambridgeshire. 


Master 
Judicature, 


Mr. A. J. HAWARD. 
Mr. Arnold John Haward, solicitor, of Messrs. Haward & Sons, 
solicitors, of Felixstowe, died on Saturday, 13th March, aged 
seventy-two. Mr. Haward was admitted in 1892. 


Our County Court Letter. 


Collision in Tidal River. 


iN Stringer vy. Woods, at Boston County Court, the claim was 
for £69 15s. 5d. as damages for negligence. The plaintiff was 
the owner of the fishing smack ** Pam,”’ a vessel 50 feet long. 
On the 23rd March, 1942, the ** Pam” was lying at her berth 
in the Haven at Boston, and was “ swinging ’’ at her mooring. 
This was done on the flood tide, by releasing the stern mooring, 
and allowing the vessel to swing round, without the engine 
running, while her bow remained anchored. ne this process, 
a collision occurred with the defendant’s smack ** Nancy,’’ which 
was going downstream under power. Before swinging the * Pam” 
her skipper had ascertained that no other vessel was in sight, 
‘ Nancy’s’”’ duty was to have 
kept clear. The claim included £40 for loss of profits, as the 
takings were shared with three others, and the plaintiff was their 
agent in the action, i.e., they claimed £10 each. It was denied 
that some repairs to the stem of the ** Pam ”’ were necessitated 
by a previous injury. The defence was that a bend in the 
river obstructed the ‘* Nancy’s”’ view of the * Pam.’ When 
300 yards from the ** Pam,” the skipper of the ‘* Nancy ” shouted 
‘Full speed astern’? and pushed his tiller hard-a-starboard, 
thereby causing the *‘ Nancy’ to ease up in the mud. The 
stern of the ** Pam ” swung clear, but a trawl beam was on her 
port quarter, and this did the damage. Originally, only the 
mast of the ** Pam ”’ could be seen round the bend, and the view 
was then obstructed by another smack, ** Our Boys.’’ A clear 
view of the ** Pam ” was only obtained for about 30 or 40 yards, 
and her stem never came in contact with the ** Nancy ”’ His 
Honour Judge Langman held that the ** Pam’s ”’ engines were 
not running, while she was “ swinging.’’ Therefore, according 
to the ordinary rules of navigation, it was the duty of the ** Nancy” 
to do all she could to avoid a vessel not under power or control. 
Those on board the *“* Nancy’ took a grave risk, and were to 
blame. Judgment was given for the plaintiff, with costs. 


Sale of Reconditioned Starter 


In G. R. Burton & Son, Lid. vy. Benson, at Grantham County Court 
the claim was for £5 3s. 1ld., as the price of a reconditioned 
starter. The plaintiffs were garage proprictors, and their case 
was that the original starter in the defendant’s car required new 
bushes and rewiring. As the car was required urgently, a 
reconditioned starter was fitted, and this was still in the car. 
The customer was charged the cost of reconditioning his own 
starter up to the required sti — although his own starter 
might not be returned to his car, he might be supplied with 
a starter from the car of ea ‘cahtnae. Nevertheless the 
starter actually supplied became his property. The defendant’s 
case was that he understood the starter had merely been supplied 
on loan, while his own was being repaired. Had he known that 
the starter was a service starter, he would not have disputed 
this claim. His Honour Judge Langman gave judgment for 


| the plaintiffs, with costs. 


every man to discharge | 


Approved Society Benefits. 

In Prudential Approved Society for Men vy. Lester, at Nuneaton 
County Court, the claim was for £23 12s. 6d. in respect of sickness 
benefit advanced pending a settlement of a compensation claim 
by the defendant. A preliminary objection was taken that, 
under the rules of this society, a dispute required to be settled 
by arbitration. The plaintiffs’ contention was that no dispute 
had arisen, there being a mere denial by the defendant that the 
amounts were advances. In the circumstances the plaintiffs 
had a right of recourse to the courts. His Honour Judge Forbes 
upheld the objection. The county court accordingly had no 
jurisdiction. Judgment was given for the defendant, with costs 
on Scale C, 


Pre-Wedding Gifts. 

In Jackson vy. Carr, at Hull County Court, the claim was for 
£191 lls. as the value of a diamond ring, an Indian lamb coat, 
a silver fox cape and other articles. The plaintiff's case was 
that these were conditional gifts from himself to the defendant 
in contemplation of their marriage. On the 3rd May, 1941, the 
defendant had written wishing the plaintiff many happy returns 
of his birthday. The letter also said: ‘* May next year bring 
you your wish.”” This was a reference to the proposed marriage 
which the defendant had verbally promised, but she had 
subsequently repudiated the promise. His Honour Judge 
Kingsley Griffiths observed that both parties were already 
married to other spouses. Their prospective marriage was 
remote as there was no evidence that the defendant’s husband 
was divorcing her. She could not promise anything she was 
legally prevented from doing. The position was not the same 
as in the case of an engagement between two single persons. 
On a submission that there was no case to answer, judgment was 
given for the defendant, with costs. © ompare Fender vy. Mildmay 
(1937), SL Sox. J. 599, as to breach of promise by a married man. 
See also Cohen v. Sellar [1926] 1 K.B. 548 as to ‘the return of the 
ring and other gifts on the breaking off of an engagement. 
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Booking of Village Hall. 


IN Fireside Committee vy. Smith and Others (Trustees of Allington 
| lage Hall), heard at Grantham County Court, the action was 
for £3 as damages for breach of contract. The plaintiffs’ case 
was that they had booked the hall for a dance, on 6th July, 1942. 
This was arranged through the secretary of the hall, as had long 
been customary. ‘The band was engaged, but the defendants 
afterwards cancelled the booking, and offered an alternative date. 
The band could not alter their dates, however, and charged the 
plaintiffs the agreed fee, viz., £3. An ex-secretary of the hall, 
who had acted prior to April, 1942, gave evidence that he had 
always booked dates without reference to the trustees. The band 
had refused other engagements for the cancelled date. The 
defendants did not appear. His Honour Judge Langman held 
that the room was booked with a person who had authority, and 
the booking was cancelled. This contract, like any other, could 
only be canceiled by consent of both parties. The plaintiffs had 
not agreed to cancel the date, and judgment was given in their 
favour, with costs. A new trial was subsequently ordered, as the 
defendants’ absence was due to a misunderstanding. 


Repairs to Motor Car. 

iN Midland Autocar Co. (Warwick), Ltd. v. Golden, at Warwick 
County Court, the claim was for £8 Ils. 10d. as the balance of 
the cost of repairs to a motor car. The work was done in June 
and July, 1942, when the engine was dismantled and reassembled 
and other repairs were executed. The charge for work on the 
engine was £17 6s. Id., which included the fitting of two main 
bearings. Owing to neglect in the previous eight years, there 
was an accumulation of ** slosh ’’ in the engine, which the plaintiffs 
removed. This might account for the engine being noisy after 
the overhaul. The total bill was over £28, and the defendant 
paid £20 on account, and promised to pay the balance. The 
case for the defendant was that she originally took the car to the 
plaintiffs to mend a puncture. They pointed out that the engine 
had a‘ knock,”’ and apparently a big end was faulty. After the 
overhaul, however, the car took five hours to travel 50 miles. 
The defendant therefore considered that she had already paid 
enough for the work done. His Honour Deputy Judge Hutton 
held that the work was not reasonably done and the plaintiffs 
had overcharged. There was no undertaking by the defendant 
to pay more than £20. Judgment was given for the defendant, 
with costs. 
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Books Received. 


Croner’s Reference Book on Home Trade Regulations. A 
loose-leaf handbook for manufacturers and wholesalers on 
Government controls of raw materials, manufacture and supply 


kept up to date by amendments. By U. H. BE. CRONER. 1943. 
pp. IS8l. Teddington, Middlesex: U. H. EE. Croner, 
18, Cambridge Road. £1 Is. net. 


The Fire Guard’s Pocket Chart, including a Table of War 


Gases. Compiled by T. M. Ross. London: Jordan & Sons, 
Ltd. 4d. net. 

Where to look for your Law. A Guide to Current Law Books, 
ete. Seventh Edition by R. HILARY STEVENS. 1943. Crown 
Svo. pp. 200. London: Stevens & Sons, Ltd. 2s. 6d. net. 

The National Fire Service. By J. R. Howarp ROBERTs, 
Solicitor. With a foreword by the Rt. Hon. HERBERT 


1943. Demy Svo. 
Sir Isaac Pitman & Sons, Ltd. 


pp. x and (with Index) 
12s. 6d. net. 


Morrison, M.P. 
230. London: 








Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Limitation of Actions—PAYMENT BY ASSIGNEE OF 
REDEMPTION 

(. Some thirty-four years ago A mortgaged a freehold property 
to B, and four years afterwards A sold and conveyed the equity 
of redemption in the property to C, but B, the mortgagee, did 
not join in the conveyance to C or otherwise release A from his 
liability under the covenant for repayment contained in the 
inortgage. The mortgagee’s solicitors carried through the trans- 
action, and since the conveyance to C they have collected the 
interest on the mortgage from him on behalf of B.A few years 
ago, however, the mortgaged property was included in a slum 
clearance order, and shortly afterwards C, the purchaser, executed 
a deed of assignment for the benefit of creditors. The property 
Was not immediately demolished and the interest on the mortgage 
was paid until recently out of the rents, when the property 
became derelict. B’s solicitors thereupon intimated to A that 
they intended to hold him responsible for the mortgage money 


LQUITY OF 


| 


under the covenant contained in the mortgage, and information 
is now desired on behalf of A on the following points, namely : 

(1) As he has not paid any interest or done anything whatever 
in relation to the property or the mortgage for thirty years past. 
is he not now entitled to repudiate liability under the Statute of 
Limitations and also on the ground of estoppel, particularly as 
during the whole of that time the mortgagee has acknowledged 
the title of C by collecting the interest from him. 

(2) As A relied on B’s solicitors to protect his interests and 
was not informed of his continuing liability under the covenant, 
could he not, if need be, hold them responsible for any payment 
he may now have to make ? 

(3) In view of the conveyance to C, what would A’s position be 
in relation to the freehola if he paid off the mortgage ? 

A. (1) Under the statutes previous to the Limitation Act, 19389, 
it is clear that payment made by an assignee of equity of redemp- 
tion was enough to keep the debt alive against the mortgagor: 
see Dibb v. Walker [1893] 2 Ch. 429, and cases there cited. 

Under s. 25 (b) of the Act of 1989 a payment made binds all 
persons liable, but if made after the expiry of the prescribed 
period only binds the payor and his successors. The prescribed 
period, however, only begins at the date of the last: payment. 
The payment must, however, have been made by the proper 
person, and for this we are thrown back to s. 25 (4). which refers 
accountable 


to a payment made by “the person liable or 
therefor.” There may possibly be some argument as to the 
meaning of the word *‘* accountable,” but in the view of the 


present writer it was not intended to make any alteration in the 
law in this respect, and C can properly be called an accountable 
person and payments by him were sufficient to keep the statutes 
alive against A. ‘ 

(2) There appears to be some ground for a claim against B’s 
solicitors, but it is probable they will not admit that they did not 
advise A fully. 

(3) On the assumption that the opinion that B is liable is well 
founded, if he pays off the mortgage he will be in the same 
position as a surety would be, viz., entitled to the benefit of the 
mortgage, such as it is, and also entitled to sue C for the money 
he pays without regard to the deed of assignment. 

It is, of course, assumed that B was in no way a party to the 
deed of assignment by C in respect of the mortgage debt. 


Survivor of Legal Joint Tenants upon ‘Trust for Sale 

ENTITLED IN EQUITY FOR THEMSELVES IN EQUAL SHARES SELLING 

AS BENEFICIAL OWNER WITHOUT SHOWING THAT SHE HAD 

ACQUIRED THE ENTIRE EQUITABLE INTEREST—EFFECT OF 
ASSURANCE —-VOsLTION, 

Y. In 1930 freehold property was conveyed to A and B (husband 
and wife) as joint tenants, the conveyance containing a declaration 
of trust of the proceeds of sale in favour of A and B as tenants 
in common in equal shares. A died in 1932, and in 1942 B sells 
the property to C. The conveyance to C recites the conveyance 
to A and B, the death of A, and the agreement for sale. B then 
conveys ‘‘as_ beneficial owner.” The solicitors acting for a 
purchaser from C contend that before they can accept the title 
C must produce satisfactory evidence that B had acquired 
A’s equitable interest, and thus become solely and beneficially 
entitled to the property. C’s solicitors acted for both parties 
in the sale from B to C, and contend that this is not necessary 
as B had the legal estate (as survivor) and could therefore convey 
as beneficial owner. This seems to be quite contrary to L.P.A., 
1925 and 1926 and the conveyancing text-books and precedents. 
Are C’s solicitors correct in their view ¥ If not, and B did not 
become entitled to A’s equitable interest, what is the effect of 
B’s conveyance ? : 

A. We do not accept the view of C’s solicitors as correct. 
Unless B had by the date of the conveyance to C somehow 
acquired the beneficial interest of her husband (as is indeed quite 
possible, e.g., under his will) she was not then the beneficial owner 
of the property. On the contrary she was but a trustee for 
herself and those entitled under her husband's will or intestacy. 
It is true that the words * beneficial Owner’’ are— primarily 
words of art used to import special covenants for title. As 
however those covenants are the ones appropriate by the practice 
of conveyancers to a sale by an absolute owner at law and in 
equity, the phrase has acquired another significance. It indicates 
that the person assuring is in fact absolutely entitled at law and 
in equity. We suggest that the effect of the conveyance to C 
probably was to pass the legal estate (but query). See L.P.A., 
1925, s. 63. There was, however, no valid discharge for the 
purchase money with the result that C would hold the legal 
estate upon a resulting trust for B. It must be shown that 
B was in fact absolutely and beneficially entitled at the material 
date. If she was, then all will be well. If she was not, then 
the position is wholly unsatisfactory. 

Notice of Disclaimer. 

(Y. A client was entitled to a leasehold house with some forty- 
five years to run at a ground rent of £9 9s., and the leasehold 
was mortgaged. The property has been seriously damaged by 
enemy action and a notification has been sent to the War Damage 
Commission. The damage is too extensive for temporary repairs. 
This took place some long time ago, and it is thought that some 
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government 
no evidence 


of the material may have been used by local 
authorities for repairs to other houses, but there is 
of this. Meanwhile, the owner goes on paying the ground rent 
and the mortgage interest. Under the Landlord and Tenant 
(War Damage) Act it appeared that he had no right to disclaim, 
and his only remedy would have been to apply for relief under 
the Liabilities (War-Time Adjustment) Act, but his financial 
position does not warrant an application under that Act. Can 
you tell us if any amending Act to the Landlord and Tenant 
War Damage Act has given him a right of disclaimer, and if so, 
how does he stand with the mortgagee. Briefly, is he to wait 
until the end of the war and go on paying the ground rent and 
the mortgage interest, or can he take any action whatsoever 7 
Will the compensation when it is ultimately paid be on pre-war 
value or on post-war building costs ¥ We realise, of course, that 
this subject is very involved, but any broad indication would be 
appreciated. For example, can be claim an extended term. 

A. The Landlord and Tenant (War Damage) (Amendment) 
Act, 1941, s. 10, applies the Landlord and Tenant (War Damage) 
Act, 1939, to ground Your client’s lease satisfies the 
definition of ground lease in s. 24 of the Landlord and Tenant 
(War Damage) Act, 1939. Therefore he may serve a notice of 
disclaimer under s. 4 of the 1939 Act, and so free himself from 
liability for ground rent. The liability to pay the principal and 
interest due under the mortgage can only be discharged by an 
order of discharge in bankruptey or liability adjustment pro- 
ceedings or by payment in full. If there is any uncertainty as to 
whether the War Damage Commission will pay a value payment 
or a cost of works payment (see s. 4 of War Damage Act, 1941), 
it may be advisable to serve a conditional notice of retention 
under s. 2 of the Landlord and Tenant (War Damage) (Amend- 
ment) Act, 1941. This will be construed as a notice of disclaimer 
only if the War Damage Commission determine to make a value 
payment. It seems, however, that the premises are beyond repair 
and that an ordinary notice of disclaimer is advisable. A value 
payment is made on the basis of prices current at the 31st March, 
1939 (War Damage Act, 1941, s. 3 (5)) and is paid to the mortgagee 
(War Damage Act, 1941, s. 9 (4)), who must account for any 
balance to the mortgagor. This applies in the absence of agree- 
ment to the contrary. As to the basis and destination of cost of 
works payments, see War Damage Act, 1941, ss. 3 (2) and 9 (1), 
respectively. 


leases. 





Parliamentary News. 
ROYAL ASSENT. 


The following Bills received the Royal Assent on the 25th March : 
Consolidated Fund (No. 2). 
War Damage Amendment. 


HOUSE OF -LORDS. 
Agriculture (Miscellaneous Provisions) Bill [H.C. |. 
Settled Land and Trustee Acts (Court’s General Powers) Bill [H.L.]. 


Amendments reported, [30th March. 
Courts (Emergency Powers) Bill | H.L.}. 

Read Third Time. [30th March, 
Railway Freight Rebates Bill [H.L.]. 

Read First Time. [30th March. 
War Damage Bill | H.L.]. 

Zend Second Time. {30th March. 

HOUSE OF COMMONS. 

Army and Air Force (Annual) Bill | H.C.}. 

In Committee. {24th March. 
British Nationality and Status of Aliens Bill | H.L.|. 

tead Third Time. {24th March. 
Catering Wages Bill | H.C.]. 

In Committee. {25th March. 
Housing (Agricultural Population) (Scotland) Bill {H.C.]. 
Nurses Bill | H-C.}. 

Read Second ‘Time. {24th March. 





QUESTIONS TO MINISTERS. 
Wark Damace Payments: Deatu DuTizs. 

Sir Irving AtBery asked the Chancellor of the Exchequer whether 
agreed sums payable as war damage under the War Damage Act, either 
on account of property or chattels insurance, can be set off against the 
payment of death duties due on a deceased estate, 

Sir KincsLey Woop: I assume that my hon. Friend refers to payments 
for war damage which are to be made, together with accrued interest, 
after the war. Such future payments cannot be regarded as available 
now for the discharge of death duties. The duty chargeable in respect of 
the war damage payment itself will not, however, be collected until the 
payment is received. [23rd March. 





The quarterly meeting of the Lawyer’s Prayer Union will be held on 
Monday, 12th April, at 6 p.m., in the Council Room of The Law Society, 
Chancery Lane, W.C.2. The speaker will be the Lord Chief Justice, the 
Rt. Hon. Viscount Caldeeote, G.B.E., whose subject will be ‘“ The 
Resurrection, its Fact, and Effect.” 


Notes of Cases. 
APPEALS FROM COUNTY COURT. 
Mitchell. 


29th January, 1943. 


George / 

Seott, MacKinnon and Goddard, L.JJ. 

Emerge ney legislation—Essential works—Dismissal of employee —~Refusal 
of leave by national service affices Reduction to other work and Wages 

Right to full wages—Essential Works (General sions) Order, 1942 

(S.R. d- O., 1942, No. 371), art. 4. 

Plaintiffs’ appeal from a judgment of His Honour Judge Cave given 
at the Andover County Court. 

The plaintiff had sued for £92 2s. 10d. arrears of wages alleged to be 
due to him from the defendants and for declarations that the defendants 
were not entitled to terminate his contract of employment except as 
provided by the Essential Works (General Provisions) Order, 1942, and 
that if work should not be available in his usual occupation of night foreman, 
he was entitled to the normal rate of pay, £11 per week, for any other 
work which he might perform. The appellant was an engineering foreman 
engaged by the respondents, who were manufacturers of munitions. From 
the date of his appointment in January, 1942, to 26th March, 1942, when 
he was away ill for a day, the appellant worked as night foreman for the 
respondents. On his return to work on the day after he was ill, he was 
told that the respondents had no further use for his services. The national 
service officer, however, refused leave to dismiss him, and this refusal 
was confirmed by the local appeal board on 17th April. The respondents 
thereupon continued to pay the appellant his wages of £11 per week from 
March onward, but did not reinstate him as night foreman. At first they 
asked for no work in return. On 12th May he was ordered to return to 
work and was offered work as an operative on a centre lathe at £8 per week 
The appellant was ready and willing to do the work, but insisted on his 
original wage of £11 per week. As from Sth May the respondents stopped 
his wages. On 18th June the man power board found the appellant a 
temporary job with another firm, but he was released from that job on 
3ist August. The county court judge found for the defendants on_ the 
vround that the Essential Works (General Provisions) Order, 1942, ‘con- 
tained nothing to safeguard the appellant's civil rights. Article 4 of that 
Order provides that the person carrying on the undertaking shall not 
terminate (except for serious misconduct) the employment of any specified 
person, or without terminating such employment cause him to give his service 
in some other undertaking (except in a case of emergency for a period not 
exceeding fourteen days) except with the permission in writing of a national 
service officer, and also by art. 4 (1) (¢) ** the person carrying on the under 
taking shall in respect of every prescribed period pay to every specified 
person (except as otherwise provided in this Order) a sum which is not 
less than the normal wage for the prescribed period if that person is during 
the normal working hours: (i) capable of and available for work ; and 
(ii) willing to perform any services outside his usual occupation which in the 
circumstances he can reasonably be asked to perform during any period 
when work is not available for him in his usual occupation in the undertaking 
Article 4 (4) provides that : Notwithstanding any permission of a national 
service officer given under the provisions of this Order, the terms of any 
contract in so far as they relate to the giving by either party of notice to 
terminate the contract or the length of such notice shall remain in force.’ 

Scort, L.J., said that the decision against the appellant was based on 
the allegation in the defence that the plaintiff had no right of action. That 
view was erroneous. It was put forward on the footing that it was covered 
by the principle of statute interpretation that if a statute creates a duty 
and also provides a remedy, there is prima facie no right of action at the 
suit of a person injured for a breach of the statutory duty (Atkinson v. 
Newcastle Waterworks (1877), 2 Ex. D. 441; Pasmore v. Oswaldtwistle U.D.C. 
[1898] A.C. 387; Neville v. Express Newspaper, Ltd. [1919] 
A.C. 368; and Monk v. Warbey [1935] 1 K.B. 75, per Maugham, L.J., at 
pp. 84and 85). The last citation was enough to dispose of the argument 
of counsel. The question of interpretation cannot be answered in vacuo, 
but must be answered on due consideration of the language of the statute 
concerned, The statute in the present case did not create the duty ; it 
assumed its inherence in the underlying contract. The statute preserved 
the contractual rights and duties of the parties, save in so far as it altered 
them. The contractual obligation of the employer to pay was expressly 
recognised, and its quantitative measure was left to the operation of the 
contract, although the right of action for wages was also clothed with 
statutory force. The rights of the parties to dissolve their contract were 
not annulled, but subjected to conditions of written leave from the national 
service officer, and to the condition that without such leave the obligation 
of the employer to go on paying * the normal wage” would continue so 
long as both the employed person and the proper work continued to be 
‘available’ within the meaning of the order. The order conferred on 
him, in addition to his contractual right of action for wages, an additional 
right to sue on the order as for a statutory debt (Shepherd v. Hills (1855), 
1] Ex. 55, 66, 67; Cohen v. Hall [1922] 2 K.B. 37). The appellant was 
therefore entitled to sue for his £11 a week from Sth May to 18th June 
when he was found work at £8 per week elsewhere under the temporary 
arrangement. Prima facie the employment continued after 18th June, 
but the court knew nothing of what happened when the man power board 
found the appellant “ temporary employment ’’ elsewhere. There wa 
difficulty in holding that the contract of employment was brought. t: 
an end in the absence of positive evidence of a written consent by th 
national service officer for that purpose. The only safe solution was 
that, as the appellant took service with another master, the presumption 
that he left the service of the first master must prevail. This did not 
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<cem consistent with the spirit of the order, and his lordship reluctantly | 
arrived at the conclusion that the appellant could recover nothing beyond | 
six weeks at £11 per week, down to 18th June. 
MacKinnon and Gopparp, L.JJ., delivered concurring judgments. 
CounseL: Gerald Gardiner, and D, G. A. Lowe; P. E. Sandlands ; 
R. J. White. 
SOLICITORS : 


W. H. Thompson ; E.C. Randall. 


(Reported by MAvRIcE SHARE, Esq., Barrister-at-Law.] 


Davies +. Warwick. 
Scott, MacKinnon and Goddard, L.JJ. 29th January, 1943. 


vindlord and tenant—Rent restrictions—Standard rent—Rent at last letting— 
Recovery of overpaid rent—Limit of two years—Rent and Mortgage Interest 
Restrictions Act, 1920 (10 & 11 Geo. 5, ¢. 17), 8s. 12—Rent and Mortgage | 
Interest Restrictions Act, 1939 (2 & 3 Geo. 6, ¢. 71), Sched. I. | 
Plaintiff's appeal from a judgment of His Honour Judge Cave given at 
\ndover County Court in favour of the defendant in a claim under s. 14 
of the Increase of Rent and Mortgage Interest Restrictions Act, 1939, for 
repayment of the rent alleged to be overpaid {a period of ninety-seven 
weeks to the extent of 8s. 3d. a week. 


The house was let to the appellant at 12s. 6d. per week on L8th October, 
1939. The last time it had previously been let was in 1916, when the 
rent was at 3s. 9d., which was raised by a permitted increase to 4s. 3d. 
That tenancy continued until 1931, when the landlord, R, went into 
occupation, where he remained until he sold the house to the present 
respondent in May, 1939. The learned county court judge referred to s. 2 
of the 1933 Act and decided in favour of the defendant. The cottage had 
in fact been decontrolled since 1931 and was on Ist September, 1939, brought 
under control by the 1939 Act. It was agreed that in any event the 
appellant could not recover more than the overpayment during two years 
hefore action, which was £28 9s. 3d. 

Scort, L.J., said that had the 1939 Act applied only to houses already 
let at the date of its commencement, like the Acts of 1933 and 1938, the 
house would not have been brought into control; but the 1939 Act was 
not so restricted. Further, the amendment of s. 12 of the 1920 Act 
contained in Sched. [ of the 1939 Act imposed on every house within the 
\ct’s pecuniary limits the status of a house with a standard rent to be 
measured by the rent which had been payable on the date when the house 
had last been let, however long ago, even if it had only once been let, and 
that a century ago. There were possibilities of considerable hardship in 
the cast-iron wording of the provision. The statutory reference back to 
some almost prehistoric letting might take one to a time when economic 
conditions and the value of money were totally different from what they 
were to-day. That Parliament was not intending to penalise landlords 
was shown by ;. 6 of the 1933 Act, which, in certain circumstances, made 
the average rent of comparable houses in the neighbourhood the test for 
the standard rent, and if hardships of the kind indicated had been foreseen 
by Parliament discretion might well have been given, and might by an 
amending Act still be given, to the court to have regard to circumstances 
which made the rigid application of the past-rent rule work unfairly and 
in such a case to fix a rent with due regard to the fair value of other houses 
in the neighbourhood. The appeal would be allowed. 

Mackinnon, L.J., said that it was manifest that the hasty and ill- 
considered language of the statute might work very great injustice. If 
reliance was placed on a previous letting fifty or 500 years ago the judge 
was given no discretion to take into account the altered value of money. If 
the landlord proved that the rent paid was perfectly fair the judge was not 
allowed to consider that, or that the previous letting years ago was an act 
of charity to an aged relative or to a servant at a nominal rent. His 
lordship was reminded of some words of the late Sir Frederick Pollock in 
* The Genius of the Common Law ” (1912), at p. 48: ‘ It is certain, in any 
case, that far more class grievances have been raised by legislation than 
hy the purely judicial development of the common law.” 

Gopparp, L.J., said that it was a commonplace of war time that 
legislation which Parliament intended for the protection of the public or a 
class often worked hardship on individuals. His lordship was not much 
impressed by the argument that in the construction placed on the section 
hy the court it might happen that one might have to go back 200 or 
300 years to find the standard rent in the case of a house that had at that 
remote period first been let. The class of house most likely to be affected 
in such improbable circumstances were farmhouses, and they were for all 
practical purposes outside the Act (s. 12 (2) (iii) of the 1920 Act and s. 3 (3) 
of the 1939 Act). In any case it would be difficult to prove what the rent 
was in such a case. The proposition at p. 183 of the IS8th edition of ** Rent 
and Mortgage Interest Restrictions,” by the editors of Law Notes was too 
wide and the cases cited showed that s. 3 of the 1920 Act did not afford a 
statutory defence, but limited the jurisdiction of the court. If the court of 
trial or the Court of Appeal found that the case was one in which it was 
debarred from granting an order for possession, it was the duty of the 
court to refuse it, even though the statute was not raised by the defendant. 
In cases in which possession was not sought, there might well be points 
whieh must be taken in the court below, if it was desired to base an appeal 
on them. 

Appeal allowed. 

CouNsEL: Stephen Murray and S. N. Bernstein; W. R. Rees Davies. 

SoLicitors : Barnett Janner, agent for Lloyd Overstone, Birkenhead ; 
Taylor, Jelf & Co., agents for Trethowan & Vincent & Fultons, Salisbury. 





(Reported by MAURICE SHARE, Esq., Barrister-at-Law. } 


CHANCERY DIVISION. 
In re Orbit Trust, Ltd.’s Lease. 
Uthwatt, J. 3rd March, 1943. 

Emergency legislation—Landlord and tenant—War damage—Conditional 
notice of retention—Part of premises capable of beneficial occupation 
Principle for fixing rent—Landlord and Tenant (War Damage) Act, 1939 
(2 & 3 Geo. 6, ¢. 72), 8. 10 (1) (c)—Landlord and Tenant (War Damage) 

) Act, 1941 (4 & 5 Geo. 6, ¢. 41), 8. 10. 

Adjourned summons. 

The applicants were the ground landlords of two blocks of flats held 
under two leases, both dated the 19th April, 1936, of which the respondents 
were the lessees. The ground rent payable in the one case was £1,750 and 
in the other £750. In the autumn of 1940 and in the spring of 1941 the 
properties suffered war damage as the result of enemy action, and in the 
larger block, forty-seven out of 107 flats, and ten out of thirty-five garages 
were rendered unfit and, in the case of the second block, one flat out of thirty 
two and one garage out of ten were rendered unfit. The lessees served 
conditional notices of retention on the 29th August, 1941. The landlords 
by these applications under s. 10 (1) (¢) of the Landlord and Tenant (War 
Damage) Act, 1939, applied to have the rent payable by the tenants fixed. 
The applications were adjourned to the High Court. Section 10 (1) (¢) 
provides : ** Where the court is satistied, on the application of the landlord 
made at any time before the land has been rendered fit, that part of the 
land is capable of beneficial occupation, the court may direct that there 
shall be payable by the tenant such rent, at such times and in respect of 
such period as the court may fix.” 

Utruwart, J., said that the effect of s. 10 of the Landlord and Tenant 
(War Damage) (Amendment) Act, 1941, was that the distinction made by 
the Act of 1939 between ground leases and other leases disappeared. To 
determine the principle upon which the court should act under s. 10 of the 
Act of 1939 in fixing a rent, it was necessary to consider that section in the 
light of the general effect of the Act. It was implicit that the court was to 
try to fix a rent which was fair and equitable. The general basis of Pt. II 
of the Act of 1939 was that war damage causing unfitness was treated as a 
common disaster to be shared by landlords and tenants. Taking this view, 
the jurisdiction conferred by s. 10 should be exercised on the lines that the 
rent to be fixed should reflect a common loss. Accepting that principle, 
where there were no special circumstances, the practical way of giving 
effect to it was to ascertain the proportion borne at the date of the happening 
of the war damage by the annual value of the land as unaffected by the 
war damage to the annual value of the land as so affected and to reduce the 
reserved rent proportionately. Further, the rent so fixed should be fixed 
at the outset, once for all, and should run for the whole period, beginning 
with the date when the notice of retention was served and ending on the 
date on which the land was rendered fit or, where a conditional notice of 
retention was served, which ultimately became an effective notice of 
disclaimer, ending with the date on which the lease determined. ‘There 
was no reason for treating a conditional notice of retention differently from 
an ordinary notice notice of retention. Applying this principle, he fixed 
the rent in the first case at £1,014, and in the second at £727. The question 
was whether, in the second case, he should regard the damage as a “rub 
of the green” not calling for any adjustment. In the case where all the 
property in the lease was valued as a single unit, he would be inclined to 
take the view that a depreciation in original value in the order of 3. pet 
cent. or, indeed, a higher percentage, did not call for a departure from the 
original rent. In the present case, the property suffering war damage was, 
in substance, a distinet property capable of separate valuation and he saw 
no reason why the rule of proportion should not be applied. It would be a 
good practice, which he wished to see followed, if either before proceedings 
were brought, or at an early stage, the landlord made a firm offer of the least 
rent he was willing to accept and the tenant of the highest rent he was 
willing to pay. There was no need for the court to be informed of those 
offers until the amount of the rent had been fixed and the costs came to be 
decided. This practice would enable the court to deal with the casts. 

Counset: A. 7. Denning, K.C., and G. Granville Slack ; The Hon Co RR. 
Romer, K.C., and L. M. Jopling. 

Sonticitors : Montaqu’s and Cox & Cardale, for Bremner, Sons & Corlett, 
Liverpool; and Wedlake, Letts & Birds. 

(Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Roberts +. Littlewoods Mail Order Stores, Ltd. 
Viscount Caldecote, L.C.J., Humphreys and Tucker, JJ. 

25th January, 1943. 


(Amendment 


Criminal law—Retail trade by corporate body—Authorised sellers of poisons 
Absence of registered pharmacist in stock room—Whether supervision— 
Pharmacy and Poisons Act, 1933 (23 d& 24 Geo. 5, c. 25), ss. 9. 12 and 
IS (1) (a). 

Appeal by way of case stated from a decision of the magistrates of the 
borough sessions at Barnsley by which they dismissed a charge against the 
respondents that they did unlawfully sell by retail at 13-15, Cheapside, 
Barnsley, a certain poison contained in Pt. [ of the Poisons List, 1935, 
namely, strychnine, such poison being contained in a substance or 
preparation known as Compound Syrup of Hypophosphites B.P.C., such 
sale not being effected by or under the supervision of a registered 
pharmacist, contrary to s. 18 (1) of the Pharmacy and Poisons Act, 1933. 
Section 18 (1) (a) provides: ** Subject to the provisions of this part of this 
Act, it shall not be lawful (a) for a person to sell any poison included in 
Part I of the Poisons List, unless (i) he is an authorised seller of poisons ; 
and (ii) the sale is effected on premises duly registered under Part I of this 
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Act; and (iii) the sale is effected by, or under the supervision of, a 
registered pharmacist.” The respondents, a corporate body, had become 
authorised sellers of poisons and satisfied the provisions of s. 9 of the Act. 
The place where the sale took place was properly registered as required by 
s. 12 of the Act. The respondents carried on a retail establishment at the 
premises and displayed a large variety of articles on tables, and customers 
were served by girls who sold the articles from the tables to the customers. 
The inspector in the present case asked the price of a bottle of poison, 
was told that it was Is. 10d., and paid a girl for it and took the bottle. A 
registered pharmacist was at that moment in the stock room upstairs. 
Section 9 provides that a body corporate shall be an authorised seller if 
certain conditions are complied with, one of these being that the business 
must be under the management of a superintendent of particular qualifica- 
tions, and also, in each set of premises, the business, if not under the personal 
control of the superintendent, must be carried on under the personal 
control of a manager or assistant who is a registered pharmacist. 

Viscount CaLprcore, L.C.J., said that Hawkins, J., in Pharmaceutical 
Society v. Wheeldon, 24 Q.B.D. 683, had stated that the object of the Act 
of 1868 was to provide for the safety of the public. The contention urged 
was that there was no real distinction .between the words “ personal 
control ” and ‘ supervision.” It was quite possible that the man who 
was upstairs might have been a person who was exercising personal control, 
but while he was upstairs he could not be a person who was supervising a 
particular sale. It was conceivable, with the mechanical assistance of a 
telephone or something of that sort, that a person might be supervising 
something although he was not on the spot, but that was not this case. 
There was a complete lack of evidence to show that this particular sale was 
effected tinder the supervision of a registered pharmacist. Each individual 
sale must be shown by evidence to be under his supervision in the sense 
that he must be aware of what is going on at the counter and in a position 
to supervise or superintend the activities of the person by whom the sale 
was effected. The magistrates should have found the offence proved and 
the appeal would be allowed. 

Humpureys and Tucker, JJ., agreed. 

CounseL: G. R. Blanco White, K,C., and H.R. Bramley; F. A. Sellers, 
K.C., and A. M. Hamilton. 

Souicirors : Bell, Brodrick & Gray, agents for Harold Jackson & Co., 
Sheffield ; Jaques & Co., agents for North, Kirk & Co., Liverpool. 

[Reported by MAURICE SHARE, Esq., Karrister-at-Law.} 





. . 
War Legislation. 
STATUTORY RULES AND ORDERS, 1943. 

Aliens (Movement Restriction) Order, March 19. 

Alteration of Rates (Parts of Musical Instruments). 
Purchase Tax (Alteration of Rates) (No. 1) Order, March 16. 

Apparel and Textiles. Rugs (Manufacture and Supply) 
Directions, March 22. 

Consumer Rationing (No. 8) Order, 1941. Directions, 
March 17, re Returns and Delivery of coupons by unregistered 
manufacturers of fur apparel. 

Control of Paper (No. 59) Order, March 11. 

Defence (Armed Forces) Regulations, 1939. Order in Council, 
March 22, adding reg. 10s. 

Defence (General) Regulations, 1939. Order in Council, 
March 22, substituting a new regulation for reg. 54ca 
(Additional powers as to war production undertakings). 

Description of Price-controlled Goods (* Utility ”) 
Order, March 20. 

Elastic. General Licence, March 18, re Umbrella Bands. 

Feeding Stuffs (Regulation of Manufacture) Order, 1942. 
General Licence, March 19. 

Goods and Services (Price Control) (Isle of Man) Order, in 
Council, March 11. 

Limitation of Supplies (Miscellaneous) (No. 19) Order, 1943 
General Licence, March 19, re supply of certain goods of 
class 9¢. 

Limitation of Supplies (Miscellaneous) (No. 19) Order, 1943. 
General Licence, March 19, re supply of goods of class 9c 
for export. 

Limitation of Supplies (Miscellaneous) (No. 19) Order, 1943. 
Amendment, March 19, to General Licence, Feb. 1, re supply 
of certain goods to privileged consumers. 

Limitation of Supplies (Miscellaneous) (No. 19) Order, 1943. 
General Licence, March 19, re Knives, Forks and Spoons for 
° use in Factory Canteens. 

E.P.424. Location of Retail Businesses. 
relation to advertising matter. 

Milk (Scheme of Supply) Order, 1942. 
March 18. 

Navigation Order No. 22, March 15. 

Navigation Order No. 23, March 19. 

Navy. Disposal of Money and Effects on Death. Order in 
Council, March 11, amending Order in Council of Dee. 28, 
1865, so far as regards duties of Inspector of Seamens’ Wills. 

Police Amalgamation (Sussex) Order, March 16. 

Police Amalgamation (Wilts) Order, March 16. 

Railways. Transport of Flowers Direction, March 19. 

Railways. Transport of Flowers (No. 2) Order, March 19. 

Rationing (Personal Points) Order, 1942. General Licence. 
March 20. 

Umbrellas. 
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General Licence, March 19, re Repairs. 








Notes. 


A memorial service for the late Mr. William Trevor Watson, K.C., will 
be held in the Chapel of Lincoln’s Inn, on Monday, 5th April, at 4.30 p.m. 

The Regional Licensing Officer of the Ministry of Works has moved 
to Government Buildings, Clifton Boulevard, Nottingham. His telephone 
number is Nottingham 77733. All queries regarding civil building in 
Region 3 should be made to this address. : 

NOTICE. 
ADVERTISEMENTS UNDER SECTION 27 OF THE TRUSTEE AcT, 1925. 

Notice is hereby given that in the issue of the London Gazette of the 
4th May, and in subsequent issues during the war, advertisements under 
section 27 of the Trustee Act, 1925, for claimants against the estates of 
deceased persons will appear in a columnar form under the following 
heading : 

* NOTICES UNDER THE TRUSTEE Act, 1925, 8. 27. 

Notice is hereby given pursuant to s. 27 of the Trustee Act 1925 that 
ail persons having claims against the estate of any of the deceased persons 
whose names and addresges are set out in the first and second columns of 
the following Table are hereby required to send particulars in writing of 
their respective claims to the person or persons whose names and addresses, 
are set opposite the name of the deceased person in the third column of the 
Table and to send such particulars on or before the date specified in relation 
to that deceased person in the fourth column of the said Table, after which 
date the personal representatives will distribute the estate among the 
persons entitled thereto having regard only to the claims of which partic- 
ulars in writing shall have been given as aforesaid and will not be liable for 
the assets of the deceased or any part thereof so distributed to any person 
of whose claim they shall not then have had notice :—”’ 

The heading will be followed by a Table consisting of four columns 
containing respectively the following particulars only :— 

(1) Name of Deceased. 

(2) Address, description and date of death of Deceased. 

(3) Names, addresses and descriptions of persons to whom notices of 

claims are to be given, and names of personal representatives. 

(4) Date on or before which notices of claim are to be given. 

The decision to use the columnar form has been taken after consultation 
with the Lord Chancellor’s Department and the Council of The Law Society. 
with particular reference to the question whether an advertisement in the 
form proposed complies with the requirements of the section. In order to 
save paper, the insertion of advertisements of this class in the separate forms 
hitherto commonly employed will be discontinued. 

A charge of fifteen shillings will be made in respect of every advertisement 
submitted for inclusion in the Table appearing in an issue of the Gazette. 
Copies of the page containing the advertisement will be furnished to the 
advertiser on an application accompanied by payment at the rate of sixpence 
for each copy. 

Advertisers wishing to insert advertisements in issues of the Gazette after 
the 30th April should send to the London Gazette particulars in the form set 
out below accompanied by the appropriate remittance. After the 30th April 
an advertisement submitted in any other form will be re-drafted for insertion 
in the Table at the office of the Gazette. 

Particulars of Advertisement under s. 27 of the Trustee Act, 1925. 
Name of 
Address 
Description 
Date of Death 
Name(s) and address(es) of person(s) to whom notices of claim are to be 

given : 
Name(s) of Executor(s) 

Date on or before which notices 

of claims must be given 
Remittance 
Enclosed by Postal Order | 

Cheque | 
To: The London Gazette. 


Deceased 


shillings pence. 


Signed 

Address 

Capacity 

Advertisements will not be inserted unless signed or attested by a 
Solicitor of the Supreme Court. 


Note : 








Court Papers. 
APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
HILARY SitTinas, 19438. 
RoTA OF REGISTRARS IN ATTENDANCE ON 


COURT OF 


Mr. Justice 
FARWELL 
laker 


APPEAL 
Court L. 

Mr. Reader Mr. 
Blaker Andrews 
Andrews Jones 
Jones Hay 
Hay teader 
Reader Blaker 

Grovp B. 

Mr. Justice Mr. Justice. 
MORTON UTHWATT 
Non-W itness Witness Witness Non-Witnex 

Mr. Hay Mr. Reader Mr. Jones Mr. Andrews 
Reader Blaker Hay Jones 
Blaker Andrews Reader Hay 
Andrews Jones Biaker Reader 
Jones Hay Andrews Blaker 
Hay Reader Jones Andrews 


EMERGENCY 

OTA. 
Monday, Apr. Mr. Jones 
Tuesday, mt j Hay 
Wednesday, Reader 
Thursday, Blaker 
Friday, Andrews 
Saturday, Jones 

GROUP A. 

Mr. Justice Mr. Justice 
BENNETT SIMONDS 


DATE. 


Monday, Apr. 
‘Tuesday, : 
Wednesday, 
Thursday, 

Friday, 

Saturday, 














